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Sir or Madam: 

The appelant fiied a Second Amended Appeal Brief on September 1, 
2006 in me above-ulentsfied appiic<ition. to which ihfe Office provided an Examiners 
Answer o^^ December 4 2006 pihe "Answer") No portion of tba Appeal Brsef has been 
obiecied to or denied entry. The appellant respectfuliy submits this Reply io the 
Examiners Answer, pursuant to 37 CFR 41.^1. The Reply is timely as Hied on the fsrsf 
business day following February 4, 2007. 

a^ . . . ^ „ . ^ ^ ' .X O . ^ . 

de&cfibed, in a Single prior art referenoeh v\?rPegaa/ 8.«3s. v l/^As?; O,*^ Co. of Ca//f. 2 
USPQ2d 1051, 1053 (Fed, Cir. 1887). F^akoshitz therefore does not anticipate claims 
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21-36 und^;^ ^5 U.S.C § l02ieK as set toith the Appeai Brief The iseues as 
organized in the Answer are addressed in turn bebw. 

I REJgCTlO^j UNDER 3S U.S.C. § I02(ej C>F CLAIMS 21-23> 26, gS^Sl 
l-^.ty.??,.li R^koshssz rirec^Dses sofl\^^a,fe de.^isgnad to opes-ate at 3 gateway point 
not at both con'^munkoation Hnks ami fHe s.iorage Icjcatlons., as ck^'smed. 

The Answer cites RsKoshilz at coi 9;27-3S. whien siate& that a bandwidth 
riianagsnient tooi 'can be deployed al arsy appropriate point in ihe nefwoi'k data path," 

a-^ ^a ^ ^ 

1 . a network's mternet access iink, 

2. a pnvate VvAN iinH, to a remote corporate site. 

3. an acrx-;ss io a server farm or 

4. Key sesvers. 

Ttie Answer argues that these citations prove that the "bandwidth manager-neat fooi can 

r \ ^O . ..." ^-C-^<^ .a ^ v" ^ - . " 

12 ThiS .soiTsewhat vague siateiT^errr misses the posnt, at best. At wofst, it sn-etohes the 
disciosure of iRakoshitz to inciuds subject iiiaiterthat is piainiy absern. 

the statement means merely that Rai^oshitz discioses that the same 
bandwidth a-?anarjesneot tooi rr;;gbi be ciepioyed at difrerent points in a ne-v.o^ 
masses the poinn in thai case, it iS anrebi-rted that as stated on pages 9-i0 o' t^ a 



Appeai Eidef, RakoshRz ''does not dsscfose distributing different snterDperabie bandwidth 
managenierst modules a! dsfferen[ neiwork kxadons," and ihesefor*-; does no; disciose 
the eiements defined Dy clasms 21 and 29, 

if , - " . . ^-v. 

distributing dsflarem functions of a bandwidth nianaciement tooi to different iocations in a 
network it is piainiy incorfect. Ftakoshitz feaclies that the enfsre tooi is depinyed at each 
network point. On page nine of the Appeai Brief, no iess than nine excerpts from 

c V es^,\^, ^ ,r-^o c "-^.^ 

discioses irnpismenting the bandwidth rnanaoement looi at an access point or gateway. 
Cof 11:5:61, i^akoshilz even touts depioyfr-ent at "a single point of access" as one of 
trie advantages of the invention. Coi, 3:1 6-23. 

indeed, it wouid not rnake sense to snstaii a bandwidth nianagement tool as 
discicsed by i-takoshit^ at any socation othc-jf than an access point or gateway. The 
bandwidth management tooi of Rakoshitz uses a "i^AiR moduie" tha^ "generaily 

; % " . - ^ -^^ - . \ ^ 

inforniation to and from the netwos-H' or iink," Col. 12'35-39 Rakoshi?? tuaher disdoses 
fhat 'Flow .Analysis and Inteiiigent Regulation {■'FAIR"'; impternents traffic corn's-oi based 
on a combinahon of flow control and queuing sigorithms/' Col. 12:39"42. Thus, 
F^akoshiiz discloses managing incoming and outgoing information using flow control and 
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queuing. This ss based on an arsajysis of iraffic Rows, not stored fites Col 13; 13-1 5 
The operatbn of Rakoshitz^s tramc control method descnbed in detaP connectbn 
wrih Fig, 8. where Rakosbitz discJoses that 10*1 general s flow of inforniaiion or data or 
V - -> ^ ^-^ " pohnb where the present too^ s.h'e. Col 15. 



snu.N: Fsa?\UbniU sasie so uis^isoss. either expressly or irjheremiy, the combinalion 
of steps defined by ciaim 21, nameiy: 

nx^nitoring bandwidth usage of a cornrnunication isnk for cG^^ec^s^g 
with the oommnnioation iink; 

whesein ihe ruie s-et defines ruies for limiting -^e.rying of data fforn the 

ce^rc .^0 ~ 0 -v^", \^ i ^ r\ - 

bandwidth usage; 

charaoterizing l^ies stored sn operabie assoosation wbb the 
individual sarves'S eccording to type, using sofb^'-are opei-ali,ng on the 
indivsduai seorers; 

intorming the individuai servers of the oiirrent state of the 
baricjv^ioib usage ^s nionitored by Uie sofbvare operabiy associeted with 
Ibe communication iink. 

. - *-^e ; ^ ; , - ea . ^ --r 

?n vvhiob dif1^e^e^t functions are pebormed ai. different iocations; for e^ampie, monboring 

of bandwidtr; usage occurs at a communication iink, whiie crisraclerization of stored 

files occurs a; ndividuai servers of a se;ver farm RaKosikr? does not disciose 

disthbuiting functionality of a banowidtb mansgerrient tooi in the ciaimed irsanner or in 

-^ a ^ sc a - c" g ' . \ ^ tv'^ -t „ . -^-^ : 7 a ^ t.\ ^ ^ 
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|j^^.yg^.J.; F?akoii>hU'2 does nc4 discJose the claimed eh^ments of cbims 21 and 2S\ 

Including charactssizatson of stored tiles separately from bandwidth monltormg, 

Tha Answer dtes col. 2:66-67 and 3:1 4 S to support an argument that Rakoshifz 

d;£cfosev> sep-srare sorrv;.ar8 pedorrTiing separate functiona, Rakosr^stz here discloses. 

in sli an alternative embodiment, the present invention provides a 
noval baridx^adth-profiirng tool The present bandvvidlh profiling tool 
. - - " , ^ \ . .-^^ - ; - " 

inci^ides s first code thai is di^eoted to measuring a data rate tc^r a flow of 
informahon froni an incomisig source, which is coupled to a network of 

categon;:ing ibe data rate from ihe fiOA' of iofor;nation based upon at least 
one of a piura^ity of traltic classes and a thu'd code ti-;ai is'd:?ec;ted to 
oufputtInQ a Visual represeniaiion of the data rate in grapbical fomi on a 

represen^arioii of ibe one of ii-^e plurality of iradic classes on tne dispiay. 
The present invenhon has a vanety of other codes lo peitonn the inethods 
described bei-ein, and ontside ibe pi-esen! specficatson 

It is both unsurpdssng and irrelevant that Rakoshitz discloses th.at s softwa'-e tool 
can pedbrm separate functions Sucb is a probably a universal chai"acteiistic of 
sofr^-v-^i-e, ;n general. .Again, the Answei- misses the point. Claims 21 and 29 do not 
encDripass aii software that pedo;-nis difterent functions They are rT^oi-e specific than 
tbat. 

Ral<oshn.£. for exaiiipie. does not disease ■'cbsracierising slles stored in operable 
do ^ \ . 0 ---^ " . s a ^ - . V sv^vnv.o^ o^ p o-^ 

ine individual sei-vers," as dasms 21 and 23 define. The cited poniDr» of Rakoshitz 
discloses "categorizing the data rale from ttse flow of infomiation based upon at least 
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one of a piuraHty of traiTk-; dasses/' but tbis ss not the &ame as onaraclenzinci fite;s stofed 
on Iriciividuas serv^ers As discussed sbo^'e acoo'-dinQ to RaKosbstz, categorization of 
data kdkes p^aca at a network gateway point for traffic fiowing through t^^e gateway, not 
for stored fiies Characterizsng stored fifes i& neither discJosed by, nor inherent in the 
caiegorization pfooe$>3 disclosed by RakoshiLz. 

iSIiM.i:. Rukoshua sloea not cMscdosa tba *d;^imad a^arnei-5t of dsstributk^g a rsde sat 
to hidsvidual servers of a ssrvar group. 

Or^ page 9 of the Answer. Rakoshi;z at 8:44-55 is cited, which discioses in 
retevar>> pasl shai 'ihe present bandvvidth managsirent iooi can be applied at . . . an 
access to a se;-ver fari-n (e g , a groisp of servers iocated iii a special pan of a uervVorK 
ck5^e to iii access knk eg, in a web resting envkomrsent /' ;Eir^phasis acded.) 
RakoshiLz, consistent with its eolii-e disciosjfe, here agasn disck->ses ii^ipiernentiiig a 
bandwidth foci a? an access o'- galex^^ay point. Undar a,ny i-easonabie ciaifT> 
constiXiCtion, this dilTers from cisinis 21 and 28, which i-equire "dishibuting a ruie set to 

serviiiq of hat* froii^ rne icdividuai servers depei-iding on file type and a curi-ent stale of 
the bandwidth usage. Under the a,f-gui>iant set fodh ir; the Answer deploying a 
sonvvare tool 'at an access to a se-wer fami" iS deemed to be ibe soiiie as dsstriburing a 
rute set 'to individuai servers of the server group,;' This is neither reasensbie, nor 
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con-eel. Ciairrj& 21 and 23 cissdy requira t^ie server group to compnse a ffe stosc^ge 

iii addition, Rakoshitz does not discbse dtetributmg a 'tuie sef that "defies ruies 
tor iiroitsng serving of data from tne indivkli^si sea-'ers depending on= Isle type and a 

' " ' ^ . \ ^ - " . ' - 3"^ s. i > . n:; s 

discloses: 

The present too; identifies data flows at a netv-^odc site ba&ed on 
traffic d asses A fsalTic ciass is any ccrnbination of the foilowing. but is no! 

^ ^ - ^ ^ . , o . . - - ~ - -\ 

Of destination: uRL of tlse sender or aroup of URLs: Sers^ice ss.g . HTTP. 
FTFn or groups of ser^k-es; FTP and HTTP fiie l/pes caii be seiected as 
wei§; Time of day, day of week/monih: and ^nhound and outbound 
joforrnst^on. 

Coi o ^ ; ^ ^ ^ . . o ' ^ *r s -a; N - ^ ^ - ..s .o^^-^ ^ ^ , . ai ^ ^ ou-. , ^ j 
flowing through a gateway or access po^nt), not files stored on fits servers, as ciaimed, 
More exacUy, i-taKoshitz does not disciose the claimed eiement of dssiribuling a ruie set 
to individna! servoss of a server group. 

^ REJECnON UNDER 36 U,S,C, § 102(e) OF CLAlfl^S 24 a 32 

^ssoe 1: Rakosldtz does not disclose crawling through a memory of an 
Indlvkiuai serx^er to identify groups of fres configured to be aggregated into a 
larger file. 

The Ar^swer does not effectively rebut the arguiTsents sei fodh in the .%peai Brief 
demonstrating the deficiency of Rakoshltz with respect to claims 24 and 32,. instead, 



the Answer csjes a posison of Rakoshstz (col 2;65-67\ 3;1-15. quoted above) in support 
of an argu-ianl ihat "RaKoshitz does disoiose having she bandwidth conirosyng/protiyng 
tool presenr m Ide n^emory of a network cOiTputinQ device.' Answer, p 3. Even 

if ths is taken a^s true, the Answer does r^Dt point out where F^akoshitz shows sdentifyirsQ 
~^associ3?ed groiips of Ides, wherein each ihe groups of flies is oonfsgured lo be 
aogiegaiod snlo a iaroa? f;ia/ as ciasms ;;;4 ^i-d 32 reqisire. in fact, ;^aj<osi;iiz does not 
drsciose this eiement at aii. 

fdoreo-ve; t?x-} an\Vvver do?;S not robnt she argurnents on pages 12 and 13 of the 
Appeai Brief to rhe effect that Rakoshitz does not disciose "ofawiiog" for tiies, ac 

s- ^ ^ a--- \ . a' "-a- 1^" c^vs . ^ 
s ^-v. \ .V \ sc "j^K ^ a\ * s\4r i.- V ^ ^ a-- - ^ 

'here, i'^^eroiy operating a bendwidlh management tooi sn a computer does not read on 
crsv.iing thrcagh a mer^iory to rdentih/ fJies, absent a more specific discio&ure 
Rakoshitz i:S not directed to bandwidth management at other than an access or 

■^h EC HON JJN PER U,S,C- § 102<e| OF CLAi^S aS ^ 33 

jssae 1 : r\at^05>h5ti: does rK4 disck">se cr^^w^hig through a mensory of 
atofage device operable as^ocsated wirh ?he inclivkluai ses-vor to sdentsfv fik:?- ihat 
do aot contain hyperihika and afe not klea^hled by hypedlnks i.n other fPea stoj-ad 
by the storage devjce. 



As disai'sseci at?ove sn conneaion vvRh daims 24 and 32, Rakoshstz doe$ not 
di&ciose crawisng through a rr.ernory to identify files. Cisirns 25 and 33 more explicitiy 

C . „ ' \ r . - ^ - 

even more apparent. F^akoshitz rnere'y discloses operating a bandwidth niarsagement 

tooi in niferriory but nowhere discioses searchkig a storage device to identify files. 

fvloreover Rai^-cshiti; faiis lo dfscJo-rve identif^^ing 'tilss thai do not contain 

hypedsnks and are not identified by hypeninks isi other fsies stored by tiie storage 

device." The Answer Cites coi. 7:61 -67 and col. 8:1-4. which discioses: 

The pnssant invention can also be used with a nuiiiber of various 
t:!r.^ i-.i es.i;n')c-, a "uniee= of ccii;;no5i -^ppiscan^-^ns ^iich as FTP anc 

and downioaded piaca di1¥erer?t demands on the underiying infrastrncryre. 
index and i-illvIL nies take up limited bandwidth but nave very mundane 
contents On the other hand, GIF, JPEG and MPEG, RA and A Vi files 
take up a iol imore bandwidth but pi'oxide a deb muitlmedia experience to 
tbe end -user in fact, pusti technologies s-;jch as PointCast basically 
download rich-iiiultimedia bandwidth-intensive files. 

This amounts to nothmg iiiore than a general disoiosure that some files take up 

more bandwidin than oti-sers, as one ndght e;^pecf to see In a disclosure directed 

tDv^ards bandwidth nianagement. i-lowever, neither here nor anywhere else does 

Rai-oshitz lisciose identifying files of the ciaimed type. Claims 25 and 33 define 

g ^ .\ v,-^ - c . .-^c ^ u.. ^ - - - - 

^ K^ 'V ^ .-V. 0 ^ -o 

that do not contain hypedinks and are not Identified by hyperlinks in other files slonsd by 
the storage device. ' Such files may or may not coimpnse IdTML or non-Hl'Mi„ files: for 
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^ - ^^^s ^^o- ; ^ ^ \ ^ ^ . ^ 

ider5nf^^d sn a search tor this type of fsie. On the other hand, the same iype of non^ 
HTti/sL iMe x^outd be idenufied tf not named by 3 link §n another stored fite Rakoshit^ 
includes r>o indicetson that such fPes are o-f interest, nor ot iookirsg for fties on trse 
□aimed storage device, indeed. Rakosbitz iaiss to disclose any analysis of stored fiies, 
with or vvithoul reiofsrsce to other stored flies, Rakoshiiz therefore does not disctose 
this eiement. 

^^V- l<iag£I10M,MlgRiS.y.$,C. § 102{e} of CLAt^S 27 & 35 

tssoe 1: Rakoshitz does not disclose distributing a ropkicement rtMe set to 

usage. 

As discussed above in connection with ctaims 21 and 29 (Group 1), Rakoshits 
fails to disciose or suggest distributing ruie sets to individyai servers of a server groiup, 
as : ^^ro i'>-o:o i^ v.-. d^^Jcses^ .^-sss^v'C -^^^ ;n^o:,ob a 

gatexvay or access point;, not fiies stored on file serv^ers. Faiiing to disciose disfibution 

^ \ ca - t '\.s a: a x Fon.c ^ ;^ o s to 

dssciose disiribiiting a repiacenient ruie set ir the ciaimed manner. .As e:^piained above 
and ir; the Appeai Brief, Rattoshfe does not disciose distnbuting ruies to ir^drvidoai 
servers of a groisp 



However, ss argued or. page 1 1 of the Answer that F^akoshstz ds«.ck>s6s the 

;i.imed: siement at col 9:24-62. Rakoshte here discloses; 

■['he bandwidth management tool 208 can be predorninantiv 
software based ar^d is substantiaOy free from any signlffcant hardware or 
software changes §r] the network. In a preferred embodiment, the 
^ ^ ^ " " 2 C ^ e ; c . - .-^ ^ .-a ^ 

changes to hardware, in an alternative preferred embodsmerU, the tool can 
instaii. configure, and operate on a ODnventionai iSM cornpalibie PC 

be others. The tooi can be depioyed at any appropriate point in the 
" "~ " V " a ^ ^o ^ ; - . ^ . ' m- ' ^\ \ V. - - 

point (e.g., behind the internet access router or behind a firewali), with a 
^ " ^ ^ a V ^ a > ^'^^ V or 

appiication server (e.g., a Web server). 

Tooi 208 performs incoming and/or outgoing management of 
^ ^ a ^-t. a\ a' V. . a^ > -^a-^. " a a" " 

traffic management tooi 20S pest'orms inbound and outbound monitoring 
. s' a\ - -v^, j.^^^ ^ -^v, j,^^^ \^^ss 

.X ~v - ^ V ^sv 'V ^ a^ ^ " 

specific embodiment, tooi 208 aiso monitors, controis. and produces 
repoPs and aiarms, x^^hich can enhance a whole spectn.im of tr-stftc 
rnonrioring and contnsi activities ranging from bandwidtiviatency contmi to 

in a specif sc erDbodirrsent, the bandwidth management tooi adapts 
to 'Veai'' changes on any pre-exssting networldng system. For exampie, 
neb^ork infrastruciare n-;anagement snvoives a continuous prooeas of 
^ m s.:. \ a . -^ac -^g aas r-am^ ^-a\a \ c ^- \' m 
V - ^ N N N'a ■^•"o-e ~"'^r'>-*'x ^ <^ 

various ieveis and time scaies. As mereiy exampies, the network changes, 
can be to enforce a QoS Poiscy for a t;riticai seafice, add WAN bandwidth, 
segment the nsb^ork, upgrade a router, choose a guaranteed sen/ice isvei 
'or a web site se.q. user's own wet site), or notify Ix^n idog" p e a rsser 
occupying too much bandwidth) that he shouid scheduie his isrge 
a ' s - ^ - - v.-^. V \ ^ es s.. a " . m 
exam Die. 
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Rakoshitz Here os&cJoses that a bandv^idth management loc: can "adapiis] to 
Tear changes on any prs-^xisUng network system Cfeariy, Rskosrsfe sacks any 
cpecmn dssck^sure of changing a rufe set for lim^t^ng serving of data from the sndivkJual 
servers depending on rlie type and a cun-ent stale of bandv^idlh usage/' as dasms 27 
and 35 define, bistead. the exampies given by Rakoshstz concern systemic changes to 
the n8h¥on<-, e.ci.. adding WAN bandwidth, etc., nor iransienl conditiDns such as the 
daimed "current state of bandwidth usage." 

irrespedive of the type of network change, Rakoshkz nowhere discioses 

controiiing bandvs^sdtb usage by distributing ruie sets to individuai sealers hisiead, as 

explained above in Seciion i regarding the Gkoup i daiois. Rakosh;tz discioses 

i; ^ '^.j- ^.^ o c g-"\,^'s^ ' o ' 

serv'ers that are ser^dng U-e files. The Group iV cia;ms add the additsonai ismitation that 

repiacement rule sets are disidduted in response to changes sn bandwidth usage, which 

is aiso not disciosed by Rakoshitz. 

.[tty.t.J.; i^^akoshiiz doas not discdose distributing cooperative eler^-^ents at 
both conimunioation iink?^ and die storage iecadons, as ciairned. 

The .Answer cites Rakoshstz at coi. 9:27-38. which states that a bandwidth 
niar.agemen; looi "can be depioyed at any appropdaie poini in u-se net^^vork data path.' 

a bandwidth management tooi may be impiemented at various access points, indeed, 
this i?j the on;y praoiicai piace io inslaii a t03i such as Rakoshitz that opersk^s on the 
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pr:nc.§pte of analyzing and contrcOmg netvvors^ traffic The readef ss referred to Section 1 
above for a more compete discussion of the deficiencies of Rai<05.nit2; in this regard. 
V COI^CLUS^QN 

Thoj ai-guments sal forth iii the Appeal Brief have not beeii suocessfuliy rebutted 
by the Answer, as shown by trie discussion above, Appeiiants respectfuiiy request the 
reversal of llie rejeciion of currentiy pending Ciairns 6"25, and aiiovvfance of these ciairns 
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